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Outline

• Economics of VRs
• Legal approach on VRs
• How e-commerce affects competition
• Should we change the economic framework and the legal 

approach?
• Is there any real novelty? 
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Economics of VRs – Efficiency motives
1. Specific investments and the hold-up problem
Long term agreements in the presence of contract-specific investments 
undertaken by one of the parties

2. Vertical externalities and interest alignment issues
Manufacturer and retailer make uncoordinated strategic decisions that, 
nevertheless, affect profits of the other party (e.g. double marginalisation)

3. Horizontal externality and free-riding problem
Distributor investments affect sales of other distributors. VRs to induce optimal
investment

4. Heterogeneous information
Manufacturer has deeper knowledge of the products and related costs.
Retailers are better informed on local competition and demand features
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Economics of VRs – Anticompetitive motives

1. Market foreclosure
VRs that limit the number of distributors available to competitors or potential
entrants may deter entry or drive exit of other suppliers

2. Facilitating collusion
Price restraints increase price transparency (eliminating price variation) and can 
support collusion in the upstream (or downstream) market

3. Softening competition
• VRs reduce fierceness of competition among retailers (intra-brand)

• Reducing intra-brand competition could be a way to signal the
manufacturer’s willingness not to compete aggressively (inter-brand)
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Economics of VRs – Conclusions
• Economic theory does not generate clear-cut formal rules on VRs but 

provides a framework for their assessment

• Need to balance possible potential anti-competitive effects with efficiency 
justifications

• Empirical evidence: 

• “when manufacturers choose to impose such restraints, not only do 
they make themselves better off but they also typically allow consumers 
to benefit from higher quality products and better service provision” 

• “when restraints… are imposed on manufacturers via government 
intervention… the effect is typically to reduce consumer well-being as 
prices increase and service levels fall” (Lafontaine-Slade 2008)
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VRs – Legal approach
• In some jurisdictions (e.g. US): vertical restraints are subject to a rule of 

reason which has to be applied on a case by case basis

• In the EU (and Member States) the BER introduced a number of rebuttable 
presumptions:

• VRs are presumed legal if parties have a market share below 30%, but

• Hard-core restraints (closed list) are presumed to be a restriction by 
object

• Individual application of Art. 101(3) is always possible 

• Both approaches allow to apply the economic framework

• Quite general consensus that inter-brand competition is more important for 
consumer welfare

“if inter-brand competition is fierce, it is unlikely that a reduction of intra-brand 
competition will have negative effects for consumers” (EC Guidelines par. 102)
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Impact of e-commerce on competition/1

1. Search costs

• Consumers face significantly lower search costs when they shop online, but…

• Search costs are not nil (price dispersion, obfuscation tactics)

2. Increased geographic scope

• No geographical barriers for consumers, businesses can serve larger geographical 
markets, but…

• Distance still matters (cultural reasons, contract enforceability, taste)
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Impact of e-commerce on competition/2

3. Distribution costs

• Disintermediation process – e.g. travel industry, but…

• New intermediaries – e.g. electronic platforms 

• Reduced inventory costs: online retailers can carry a much wider variety of products, 
but…

• Shipping costs are higher for e-tailers than for offline stores
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Impact of e-commerce on competition/3
4. Information asymmetry

• Information asymmetries are likely to be larger because:

i. Consumers cannot test the characteristics of the product at the moment of the 
purchase, plus online purchases typically entail delivery lags

ii. It is more difficult for new entrants to build their reputation in order to 
contrast adverse selection problem

iii. Online transactions are typically perceived as less secure

But…

• New signalling devices – e.g. favourable shipping and return policies, detailed info 
about the product, users reviews, third party inspection service, seller feedback 
mechanisms
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e-commerce, competition and consumer welfare

• More intense price competition

• Larger geographic markets

• Distribution of niche products

• These characteristics enhance consumer welfare, but...

• May reduce the incentives to undertake demand enhancing investments

Moreover,

• Network effects may lead to market concentration and to the creation of dominant 
positions



Lear - Laboratorio di economia, antitrust, regolamentazione

11

Do we need a new economic framework?

• In general: no!

i. Efficiency justification for limiting online sales are the same as in the offline 
world

ii. Ditto for anticompetitive motives

iii. Manufacturers and consumers in general still have aligned interests concerning 
the development of the Internet as a new form of distribution (e-commerce)

• No need for new general presumptions in favour or against the Internet
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Two novelties

• Internet brings a new way of selling products and new products (e.g. e-books)

• Manufacturers and consumers interests may diverge with respects to the 
new products/formats

• New pricing policies for e-marketplace: Across-Platform Parity Agreements
(APPAs)



Lear - Laboratorio di economia, antitrust, regolamentazione

13

Across-Platforms Parity Agreements (APPAs)/1

• Agreement between a seller and an electronic trade platform whereby the seller 
undertakes to charge on that platform a price that is not higher than the price 
charged on other platforms (including the new entrants)

• No specific formal economic literature

• The only available analysis is a report we prepared for the OFT: Can ‘Fair’ Prices Be 
Unfair? A Review of Price Relationship Agreements (Lear, 2012), available at 
http://www.learlab.com/pdf/oft1438_1347291420.pdf

• A remark on the name: Retail-Most Favoured Nation Clause is misleading – The 
results of the economic and antitrust literature on MFNs do not apply to APPAs
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Across-Platforms Parity Agreement (APPAs)/2
ü Efficiency justification: 

• to protect investments made to develop the platform (esp. ancillary 
services needed to reduce info asymmetry), very important in two-sided 
markets

Anticompetitive effects (esp. in markets where platforms compete):

• Entry foreclosure: preventing new entrants from gaining market share 
through an aggressive pricing policy

• Softening competition: increasing platforms incentives to raise fees

• Facilitating collusion: easier to monitor competitors’ policies
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Conclusions
• Internet is not the first change in the distribution and retail sector – e.g. 

supermarkets chains, shopping malls, discount stores and catalogue sales

• Why did e-commerce draw much greater attention compared to the previous 
changes?
• Internet: ubiquitous, potential pro competitive effects (increased consumer 

sovereignty, enlarged geographical market, wider choice) 
• Positive impacts esp. on price competition and market integration
• However, e-commerce lends itself to practices favouring concentration 

(entry costs are mainly sunk, network effect, first mover advantage)

• The economic framework and the traditional antitrust tools are in general still 
valid

• Some novelties, especially APPAs, deserve more reflections and research


