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Panel on Coordinated Effects 

• Standard of proof set by the Court of Justice in Sony/BMG v 

Impala 

• Recent developments in estimating the coordinated effects of 

mergers  

• Differences between Europe and the United States 
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Coordinated Effects in the EC Guidelines 

• Sony/BMG v Impala: CFI argued that for a finding of collective 

dominance need: 

 1. Sufficient transparency to enable monitoring 

 2. Mechanisms for deterrence 

 3. No outsider disruption (entry, buyer resistance) 

• A primary concern appears to be tacit collusion 
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Difficulties with Tacit Collusion 

• Equilibrium selection without communication 

 “While economic theory provides many insights on the nature of tacitly 

collusive conducts, it says little on how a particular industry will or will 

not coordinate on a collusive equilibrium, and on which one.” Ivaldi et 

al. (2003, p.6) 

• Buyer resistance  

 Exploits the lack of communication and reallocations characterizing 

tacit coordination 

 Limits effectiveness of tacit coordination 

  (Green, Marshall, and Marx, 2013) 
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Tacit Collusion Is Hard: Evidence from Vitamins 
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Kovacic, Marshall, Marx, and Raiff, (2007, Fig. 6.6) 
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Comparison of US and EC Guidelines on Coordinated Effects 

• Section 7.2 in the US HMG is similar to EC: 

1. Transparency/monitoring 

2. Deterrence 

3. Limited effects of outsiders (buyer resistance) 

• Also consider prior “express collusion” 
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Explicit Collusion Is a Concern 

• When is explicit collusion a greater concern? 

 More profitable 

 Collusive structures easier to put in place 

 History of explicit collusion 
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Measuring the Profitability of Collusion 

• Profitability of collusion affects firms’ incentives to solve the tasks 

required for successful coordination 

• Quantification based on model of unilateral effects: 

 Incremental profits from coordination 

 Incremental profits from deviations 

• Potential profits from collusion provide a measure of incentives for 

collusion 

• Payoffs associated with deviations from “perfect” collusion provide 

a measure of the stability of a post-merger cartel 

  (Kovacic, Marshall, Marx, and Schulenberg, 2009) 
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Collusive Structures 

• Collusive structures  

 Pricing structures 

 Allocation structures 

 Enforcement structures 
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PHICS 

Practice that helps implementation of collusive structures 

• Implementation of structures is easier if firms can: 

 Increase interfirm communication 

 Engage in interfirm transactions and contractual relationships 

 Create an informational barrier between those who will potentially be 

aware of cartel conduct and those who will not 

 Provide high-powered incentives for short-term profitability to key 

individuals  

• Inherent difficulties in doing these things suggest difficulties in 

designing effective collusive structures 

 (Kovacic, Marshall, and Marx, 2013) 
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Multi-Product Colluders with Leniency 
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Marshall, Marx, and Mezzetti (2013, Table 2) 



    

Multi-Product Colluders without Leniency 
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Marshall, Marx, and Mezzetti (2013, Table 3) 



    

Conclusion: Concerns 

• European guidelines do not highlight potential concerns with a 

transaction that: 

 Greatly increases the profitability of explicit collusion 

 Involves firms/products with a past history of collusion  

 But where prices appear nontransparent and buyer resistance 

appears significant 

•  Example: Industrial Tubes 

 “General announcements for increases in prices in the industrial tubes 

sector were not made … due to the fact that the purchasers were big 

industrial companies with which prices were individually negotiated 

once a year. No general price lists were applied and attempts to 

create such lists … failed.” (EC Decision, para. 98) 
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