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Damages or injunction? 

•  Before the US Supreme Court 2006 eBay 
decision, injunction used to be the 
standard remedy 
–  Intellectual property rights are property rights 
– Hence, property rule should apply, not liability 

rule 
•  After eBay, injunctions are no longer 

automatically granted in the US, especially 
to “non-practicing patent holders” 



The case for injunctions 

•  Aim of policy: to re-produce the outcome 
of ex ante negotiation between the parties 

•  Assume P is non practicing and therefore 
has to license the innovation 

•  Assume 50-50 split of bargaining surplus 
•  Let v be the value of innovation  



The case for injunctions 

•  If the Court could observe the value of v 
perfectly, it could set the prospective 
royalty at ½ v 

•  This would re-produce the ex ante 
bargaining outcome 

•  But courts do not know the value of v 
•  They may either over or under-estimate it 
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The case for injunctions 

•  Ex post renegotiation will correct over-
estimates of v 

•  Nothing would correct under-estimates of 
v, however 

•  To minimize errors the court should set the 
prospective royalty rate as high as 
possible  

•  Injunctive relief is effectively equivalent to 
an infinitely large prospective royalty rate 



Shapiro’s hold-up model 
•  I has itself developed an innovative product, the value of 

which is V 
•  P’s innovation is an improved feature that adds value v 

to I’s product.  
•  I could have commercialized a non-infringing product  
•  However, having independently duplicated the improved 

feature unaware of P’s patent, it sells a product of value 
V + v, inadvertently violating P’s rights.  

•  Re-designing the product in a non-infringing way ex post 
costs C 
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Conditions for hold-up 
•  The manufacturer I must have infringed inadvertently 
•  Infringement must always be detected with certainty 
•  The technology must involve at least two complementary 

components, and the value of the innovative component 
covered by the infringed patent, v, must be small in 
comparison to the value of the product the manufacturer 
could have commercialized without infringing, V 

•  It must be costly to re-design the product in a non-
infringing way ex post, in comparison to the 
manufacturer’s easy circumvention of P’s patent ex ante.  



Conclusion 

•  Although there may be circumstances in 
which injunctions would over-reward 
patent-holders, these circumstances are 
rather special 

 



Damages 

•  Even when an injunctions is the 
appropriate prospective remedy, there 
remains the problem of calculating 
damages retrospectively 

•  More generally, the comparison between 
damages and injunctions depends on the 
way damages are calculates 



Different approaches 

•  There are three main approaches to the 
calculation of damages 
– Lost profit 
– Unjust enrichment 
– Reasonable royalty 



Comparison 
•  Damages calculated according to the lost profit 

principle are generally larger than under unjust 
enrichment 

•  For example, if infringer is the only competitor of 
patent holder, under lost profit the patent holder 
would get monopoly profit – duopoly profit 

•  Under unjust enrichment, he would get duopoly 
profit only 

•  Because monopoly profit > 2 duopoly profits, 
damages are greater under lost profit 



Comparison 
•  If the aim of the damages is to prevent 

infringement, unjust enrichment would suffice 
•  If the aim is to restore incentives to innovate, lost 

profit is better (but unjust enrichment would be 
equivalent in a model with no uncertainty) 

•  There is a need for a more articulated theory that 
takes into account uncertainty and the possibility 
of making mistakes, and spells out the objective 
of the policy-maker in the determination of 
damages 


