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The propensity to remedy (DG Comp) 
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Some economics of remedy design 

Theory of harm is natural guide to appropriate remedy 

[Market share], UPP, IPR, structural simulation 

Most differentiated product remedies are ‘prohibition within 

the market’ 

Can simulate Cournot with capacity constraints to examine 

partial remedies (Davies & Lyons, 2007, on paper mergers) 

But beware of creating a new ‘harm’ (e.g. coordinated effects) 

Compte et al (2002); Motta et al (2007) 

Nestlé-Perrier: BSN; pre-remedy 50%:25%, post 43%:32% 

 

Remedying coordinated effects 

Bigger issue than for unilateral effects? 

Ex post competition powers are limited (Petit, 2013) 

 



Need to consider the wider market context 

Entry 

Divestiture to a potential entrant can result in less competition 
than without remedy as ‘buys off’ entrant (Cabral, 2003) 

 

Efficiencies and dynamic (future merger) issues 

Still a new research area 

E.g. may be better to divest to existing rival 

(Nocke & Whinston, 2010; Vasconcelos, 2010) 

 

Deterrence effects 

Evidence: Event study suggests Ph.I remedies (since 2004) deter 
future anti-competitive mergers (Duso et al, 2012) 

 

 



Some economics of remedy implementation 

Economies of scope (as well as scale) 

Lack of scope (product or geography) main cause of failure for 
divestitures 

Lesson learned in recent prohibitions? 

Ryanair, Olympic, Deutsche Bourse, UPS 

 

Collusion between seller and buyer of divested assets (Farrell, 2003) 

Degraded assets (or poor mix or weak buyer) raise market power 

…and can always be sold at the right price 

 

Transaction cost economics 

Carve out business is often unsuccessful 

Opportunistic withholding of information (e.g. technology transfer) 

Monitoring of behavioural remedies 



Some further issues 

Access remedies (vertical) 

Problems with FRAND; e.g. benchmarking, monitoring 

More ‘royalty-free’ licensing in revised guidelines 

Lesson (partly) learned? E.g. Teva/Barr, Abbott/Solvay 

 

Minority shareholdings change economic incentives to compete 

DG Comp needs powers to remedy 

 

Retrospective studies 

Most studies have been in-house (but see Davies & Lyons, 2007) 

‘…remedies imposed – divestiture and conduct or conditions 
remedies – are not generally adequate to the task of preserving 
competition’ (Kwoka, 2013 review) 

But prohibitions may be worse 

Counterfactual is crucial 

 



Early settlement (i.e. remedies in Ph.I) 
Garrod & Lyons (2013) 

Why is understanding early settlement important? 

 

Ph.II is costly for firms and agencies  

Also delayed benefits for consumers? 

But more accurate decision and remedies 

 

Possible strategic behaviour in remedy offers 

E.g. bluff agency in Ph.I, but only if agency resources 

stretched 

 



Timing of remedy agreements (DG Comp) 
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Early settlement (i.e. remedies in Ph.I) 
Garrod & Lyons (2013) 

Why is understanding early settlement important? 

Regulatory transaction costs for firms, agencies (& consumers?) 

Possible strategic behaviour in remedy offers 

E.g. bluff agency when resources stretched 

 

Early settlement is more likely when (DG Comp): 

Caseload is very high (or very low) 

Many markets with overlap but small joint market share 

Opportunity cost of delay encourages ‘generous’ offer 

(-) Many markets with high joint market shares 

Complexity makes quick decision difficult  

(-) Non-unilateral effects issues 

Coordinated, vertical, efficiencies; add complexity 

Time trend with minimum at time of reforms 

Precisely late summer 2002 = three reversals in Court! 

 



If I still have time, chairman? 

 

 

 

The audience will be really interested in the following… 



What determines the probability of DG Comp 
intervening (Ph.I remedies or Ph.II referral) in 
a merger? 

Positive influences… 

 

High caseload 

 

Not only unilateral effects concern 

Coordinated 

Vertical 

Conglomerate 

 

High market share 

0.5 probability when unilateral effects and 45% joint share 

<0.25 probability when <40% joint share 

>0.75 probability when >60% joint share 



Market share (highest market) and probability 
of DG Comp intervention (remedy, Ph.II or 
prohibition) 


